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His  Excellency  Governor  William  F.  Weld 

The  Honorable  Senate  President  William  M.  Bulger 

The  Honorable  Speaker  of  the  House  Charles  F.  Flaherty 

Members  of  the  General  Court 

Omnibus  ad  quos  praesentes  literae  pervenerint,  salutem. 

I  am  today  releasing  a  report  concerning  the  process  by  which  the  Massachusetts  Division 
of  Capital  Planning  and  Operations  attempted  to  dispose  of  a  parcel  of  State  property  located  on 
the  182-acre  Elm  Bank  reservation  in  the  town  of  Dover.  I  have  concluded  that  this  process 
failed  to  protect  the  interests  of  the  Commonwealth  and  its  taxpayers. 

While  I  take  no  position  on  whether  or  not  State  property  should  be  sold  or  leased  to 
private  parties,  I  am  committed  to  ensuring  that  such  transactions  be  managed  through  an  open, 
competitive,  accountable  process.  It  is  my  hope  that  this  report  will  serve  to  focus  attention  on 
the  importance  of  safeguarding  future  dispositions  of  State  property  from  waste  and  abuse. 

The  Division  of  Capital  Planning  and  Operations  has  been  fully  apprised  of  my  concerns. 
Many  of  the  events  described  in  this  report  predate  the  tenure  of  the  current  Commissioner,  who 
has  expressed  full  agreement  with  the  need  for  genuine  competition  in  the  disposition  of  State 
property. 
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EXECUTIVE  SUMMARY 


In  July,  1991,  the  Division  of  Capital  Planning  and  Operations  (DCPO)  advertised  a 
request  for  proposals  (RFP)  to  purchase  or  lease  a  parcel  of  land,  consisting  of  approximately 
30  acres,  containing  an  historic  mansion  and  seven  other  buildings  located  on  the  182-acre, 
State-owned  Elm  Bank  reservation  in  the  town  of  Dover.  Although  eleven  individuals  and 
organizations  responded  to  the  advertisement,  DCPO  never  issued  the  RFP.  Instead,  DCPO 
notified  all  parties  who  had  responded  to  the  advertisement  that  the  entire  Elm  Bank  reservation 
was  being  transferred  from  DCPO  to  the  Metropolitan  District  Commission  (MDC),  and  that 
the  list  of  respondents  would  be  provided  to  MDC. 

By  that  time,  however,  DCPO  had  privately  concluded  that  one  interested  party,  the  Eliot 
Montessori  School,  should  receive  the  so-called  "mansion  area  parcel"  at  Elm  Bank.  DCPO 
drafted  special  legislation  exempting  the  Elm  Bank  reservation  from  legally  required  advertising 
and  competition  and  naming  as  users  of  Elm  Bank  both  MDC  and  the  Eliot  Montessori  School. 
DCPO  also  required  MDC,  as  a  condition  of  acquiring  the  Elm  Bank  reservation  from  DCPO, 
to  continue  the  negotiations  DCPO  had  begun  with  the  School  regarding  the  School's  interest 
in  using  the  mansion  area  parcel  at  Elm  Bank. 

The  Office  of  the  Inspector  General  conducted  an  inquiry  to  determine  how,  in  the 
absence  of  open,  advertised  competition,  DCPO  concluded  that  the  Eliot  Montessori  School 
should  be  granted  long-term,  exclusive  use  of  the  30-acre  mansion  area  parcel  at  Elm  Bank. 
It  should  be  noted  that  many  of  the  events  described  in  this  report  took  place  prior  to  the  tenure 
of  DCPO  Commissioner  Kevin  Smith.  The  former  DCPO  official  with  primary  responsibility 
for  selecting  and  negotiating  with  the  Eliot  Montessori  School  has  left  State  service. 
Commissioner  Smith  has  expressed  full  agreement  with  the  Inspector  General's  commitment  to 
ensuring  that  State  property  is  disposed  of  through  an  open,  fair,  competitive  process. 
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The  Office's  inquiry  yielded  the  following  findings: 

Finding  1:  DCPO  failed  to  establish  an  open,  fair,  accountable  process  for 
disposing  of  the  mansion  area  parcel  at  Elm  Bank. 

Finding  2:  DCPO  met  with  representatives  of  the  Eliot  Montessori  School 
even  after  advertising  a  request  for  proposals  (RFP)  for  the  mansion  area 
parcel  at  Elm  Bank. 

Finding  3:  Despite  the  strong  interest  in  the  RFP  generated  by  the  public 
advertisement,  DCPO  never  issued  the  RFP. 

Finding  4:  After  canceling  the  RFP  and  announcing  its  decision  to  transfer 
the  entire  Elm  Bank  parcel  to  MDC,  DCPO  continued  to  advocate  for  the 
Eliot  Montessori  School's  use  of  the  30-acre  mansion  area  parcel. 

Finding  5:    DCPO  privately  insisted  that  MDC  negotiate  with  the  Eliot 
Montessori  School. 

Finding  6:  DCPO  drafted  special  legislation  exempting  the  Elm  Bank 
disposition  from  advertised  competition,  authorizing  the  sale  or  lease  of  Elm 
Bank  property  to  the  Eliot  Montessori  School,  and  eliminating  all  master 
planning  requirements  for  the  Elm  Bank  reservation. 

Finding  7:  Although  the  Legislature  had  not  authorized  the  disposition  of 
Elm  Bank  to  the  Eliot  Montessori  School,  DCPO  drew  up  a  Care  and  Control 
Agreement  requiring  MDC  to  continue  negotiating  with  the  School  and 
referencing  the  School's  master  plan  for  the  mansion  area. 

Finding  8:  DCPO's  advocacy  for  the  Eliot  Montessori  School's  interests  has 
fostered  and  encouraged  the  School's  claim  of  entitlement  to  the  Elm  Bank 
property. 

Finding  9:  The  agreement  promoted  by  DCPO  giving  the  Eliot  Montessori 
School  exclusive,  long-term  use  of  the  30-acre  mansion  area  parcel  at  Elm 
Bank  would  generate  no  revenue  for  the  Commonwealth. 

The  Legislature  is  currently  considering  Senate  No.  1141,  a  bill  authorizing  DCPO  to 
transfer  Elm  Bank  property  to  the  Eliot  Montessori  School  without  advertising  and  competition. 
Proponents  of  a  negotiated  agreement  between  the  State  and  the  Eliot  Montessori  School  have 
called  it  a  "public/private  partnership"  —  an  in-vogue  term  often  intended  to  connote  fresh  ideas, 
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entrepreneurial  solutions,  and  new  arrangements  offering  equal  benefits  to  the  public  as  well  as 
the  private  partner.  But  this  particular  "public/private  partnership"  was  a  bad  bargain  for  the 
public.  The  truth  is  that  a  "public/private  partnership"  negotiated  behind  closed  doors  is  just 
old-fashioned  favoritism  with  a  stylish  new  label. 

The  Inspector  General  believes  that  the  State's  inventory  of  real  property  should  be 
managed  to  ensure  that  the  Commonwealth  reaps  the  maximum  potential  benefit  from  its 
property.  Real  property  should  be  assessed  for  its  current  and  potential  uses;  where  property 
is  determined  to  be  surplus  to  State  needs,  it  should  be  considered  for  disposition. 

The  Inspector  General  takes  no  position  on  the  issue  of  whether  State  property  should  be 
sold  or  leased  to  private  parties,  or  whether  surplus  property  should  be  used  to  generate  revenues 
or  leverage  other  public  policy  benefits.  However,  the  Inspector  General  is  very  concerned  that 
real  property  be  managed  ~  and,  when  appropriate,  disposed  of  ~  in  a  manner  which  protects 
the  public  interest. 

The  final  irony  of  the  arrangement  with  the  Eliot  Montessori  School  which  was  promoted 
by  DCPO  is  its  financial  impact  on  the  Commonwealth's  budget:  zero.  The  Commonwealth 
stands  to  lose  eight  buildings  on  30  acres  of  prime  property  in  the  midst  of  a  scenic,  historic 
reservation  and  receive  nothing  in  return.  Without  the  safeguards  afforded  by  M.G.L.  c.7,  the 
State's  real  property  disposition  law,  a  sale  of  State  property  can  easily  become  a  giveaway  of 
State  property.  Only  by  disposing  of  public  property  through  a  fair,  open,  accountable  process 
can  DCPO  assure  the  public  that  the  final  agreement  truly  represents  a  sound  and  beneficial 
"public-private  partnership." 

Recommendation  1:    The  Legislature  should  not  enact  and  the  Governor 
should  not  sign  Senate  No.  1141. 

Recommendation  2:  DCPO  and  MDC  should  revise  the  March  3,  1992,  Care  and 
Control  Agreement  for  Elm  Bank  to  specify  the  location  and  size  of  the  property 
transferred  and  eliminate  all  references  to  the  Eliot  Montessori  School. 
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INTRODUCTION 


In  July,  1991,  the  Division  of  Capital  Planning  and  Operations  (DCPO)  advertised  a 
request  for  proposals  (RFP)  to  purchase  or  lease  a  parcel  of  land,  consisting  of  approximately 
30  acres,  containing  an  historic  mansion  and  seven  other  buildings  located  on  the  182-acre, 
State-owned  Elm  Bank  reservation  in  the  town  of  Dover.1  Although  eleven  individuals  and 
organizations  responded  to  the  advertisement,  DCPO  never  issued  the  RFP.  Instead,  DCPO 
notified  all  parties  who  had  responded  to  the  advertisement  that  the  entire  Elm  Bank  reservation 
was  being  transferred  from  DCPO  to  the  Metropolitan  District  Commission  (MDC),  and  that 
the  list  of  respondents  would  be  provided  to  MDC. 

By  that  time,  however,  DCPO  had  privately  concluded  that  one  interested  party,  the  Eliot 
Montessori  School,  should  receive  the  so-called  "mansion  area  parcel"  at  Elm  Bank.  DCPO 
drafted  special  legislation  exempting  the  Elm  Bank  reservation  from  legally  required  advertising 
and  competition  and  naming  as  users  of  Elm  Bank  both  MDC  and  the  Eliot  Montessori  School. 
DCPO  also  required  MDC,  as  a  condition  of  acquiring  the  Elm  Bank  reservation  from  DCPO, 
to  continue  the  negotiations  DCPO  had  begun  with  the  School  regarding  the  School's  interest 
in  using  the  mansion  area  parcel  at  Elm  Bank. 

The  Office  of  the  Inspector  General  has  reviewed  documents  concerning  Elm  Bank 
obtained  from  DCPO  and  MDC  for  the  period  beginning  on  January  1,  1991,  and  extending  to 
early  March,  1992.  The  Office  has  also  discussed  the  Elm  Bank  disposition  process  with  current 
DCPO  and  MDC  staff.  The  purpose  of  this  inquiry  was  to  determine  how,  in  the  absence  of 
open,  advertised  competition,  DCPO  concluded  that  the  Eliot  Montessori  School  should  be 
granted  long-term,  exclusive  use  of  the  30-acre  parcel  at  Elm  Bank.  The  following  pages 
summarize  the  Inspector  General's  findings  and  recommendations. 

It  should  be  noted  that  many  of  the  events  described  in  this  report  took  place  prior  to  the 
tenure  of  the  current  DCPO  Commissioner,  Kevin  Smith;  indeed,  until  he  reviewed  a  draft  of 
this  report,  Commissioner  Smith  was  unaware  that  private  parties  other  than  the  Eliot  Montessori 


The  access  road  to  the  Elm  Bank  reservation  is  located  in  the  town  of  Wellesley. 
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School  had  expressed  interest  in  the  Elm  Bank  parcel.  (The  former  DCPO  official  with  primary 
responsibility  for  selecting  and  negotiating  with  the  Eliot  Montessori  School,  former  Deputy 
Commissioner  John  F.  Bradshaw,  left  State  service  in  late  1991.)  Commissioner  Smith  and  his 
staff  have  been  unfailingly  cooperative  in  providing  documents  and  information  to  the  Office. 
In  addition,  Commissioner  Smith  has  expressed  full  agreement  with  the  Inspector  General's 
commitment  to  ensuring  that  State  property  is  disposed  of  through  an  open,  fair,  competitive 
process.  Commissoner  Smith's  full  response  to  a  draft  version  of  this  report  is  provided  in 
Appendix  A  of  this  report. 
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BACKGROUND  ON  ELM  BANK 


The  Commonwealth  acquired  the  182-acre  Elm  Bank  reservation  on  the  Charles  River 
in  the  town  of  Dover  in  1976.  A  decade  later,  legislation  was  enacted  authorizing  DCPO  to 
transfer,  lease,  or  convey  approximately  140  acres  of  the  Elm  Bank  reservation  to  MDC  for 
public  park  and  water  supply  protection  purposes.  This  legislation,  Chapter  624  of  the  Acts  of 
1986,  also  authorized  DCPO  to  develop  affordable  housing  on  the  remaining  portion  of  the 
reservation,  a  parcel  containing  a  turn-of-the-century  mansion  and  formal  garden,  a  carriage 
house,  a  classroom  building,  a  horticultural  building,  two  houses,  a  garage,  a  carpentry  shed, 
and  a  boathouse.  This  portion  of  the  Elm  Bank  reservation,  known  as  the  "mansion  area,"  was 
to  be  leased  for  a  term  of  up  to  fifty  years  or  conveyed  by  deed  to  a  private  developer  of 
affordable  housing.  Chapter  624  required  DCPO  to  prepare  and  adhere  to  a  detailed  Master 
Plan  for  Elm  Bank.  Chapter  624  also  stipulated  that  any  transfer,  lease,  or  conveyance  of 
property  at  Elm  Bank  was  to  be  subject  to  the  provisions  of  the  State's  real  property  law, 
Chapter  7  of  the  Massachusetts  General  Laws  (M.G.L.  c.7),  §§40E-40J.  (The  following  section 
of  this  report  summarizes  the  M.G.L.  c.7  requirements  pertaining  to  dispositions  of  State 
property.) 

In  the  fall  of  1987,  MDC  assumed  responsibility  from  DCPO  for  managing  the  Elm  Bank 
reservation.  In  November,  1990,  DCPO  produced  a  250-page  Master  Plan  for  Elm  Bank 
analyzing  alternative  options  for  developing  affordable  housing,  as  required  by  Chapter  624  of 
the  Acts  of  1986.  Subsequently,  MDC's  Reservations  and  Historic  Sites  Division  drafted  a  Plan 
and  Program  for  the  Elm  Bank  reservation. 

According  to  DCPO  staff,  DCPO's  efforts  to  plan  an  affordable  housing  development  for 
the  mansion  area  parcel  in  accordance  with  the  provisions  of  Chapter  624  of  the  Acts  of  1986 
were  stymied  by  logistical,  financial,  and  political  obstacles.  In  early  1991,  DCPO  reportedly 
decided  to  explore  potential  uses  of  the  mansion  area  parcel  other  than  affordable  housing.  This 
parcel  subsequently  appeared  on  the  Administration's  preliminary  list  of  surplus  State  properties 
to  be  sold  for  the  purpose  of  generating  revenue  for  the  Commonwealth. 
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THE  STATE'S  REAL  PROPERTY  DISPOSITION  LAW 


The  State's  real  property  law,  M.G.L.  c.7,  §§40E-40L,  was  enacted  in  1980  upon  the 
recommendation  of  the  Special  Commission  Concerning  State  and  County  Buildings,  better 
known  as  the  "Ward  Commission."  The  purpose  of  M.G.L.  c.7,  as  stated  in  the  Ward 
Commission's  final  report,  was  to  focus  accountability  in  the  performance  of  real  property 
transactions  in  DCPO,  the  entity  responsible  for  capital  facility  planning  and  construction  in  the 
Commonwealth.  To  this  end,  M.G.L.  c.7  provides  that  the  Commissioner  of  Capital  Planning 
and  Operations  is  responsible  for  the  acquisition,  control,  and  disposition  of  State  property,  and 
sets  forth  a  systematic  procedure  for  carrying  out  these  functions.  To  dispose  of  State  property, 
the  Commissioner  must  first  notify  all  State  agency  heads  and  Secretaries  of  its  availability.  If 
the  Commissioner  determines  that  the  property  is  surplus  to  the  current  and  foreseeable  needs 
of  State  agencies,  the  Commissioner  is  required  to  notify  each  city,  town,  county,  and  regional 
planning  agency  in  which  the  property  is  located  of  its  availability,  and  to  conduct  a  public 
hearing  if  requested  to  do  so. 

M.G.L.  c.7  permits  the  DCPO  Commissioner,  when  authorized  by  the  Legislature,  to 
dispose  of  State  property  to  a  private  individual  or  entity  if  the  property  is  surplus  to  the  needs 
of  State  agencies  and  to  the  needs  of  other  public  agencies  for  direct  public  uses.  M.G.L.  c.7, 
§40H,  sets  forth  the  procedure  for  disposing  of  State  property  to  a  private  party.  This  section 
requires  DCPO  to  advertise  in  the  Central  Register  for  competitive  proposals  at  least  30  days 
before  opening  the  proposals,  and  to  incorporate  into  the  resulting  agreement  a  declaration, 
signed  under  the  pains  and  penalties  of  perjury,  that  the  Commissioner  has  fully  complied  with 
the  advertising  requirements  of  M.G.L.  c.7,  §40H.  M.G.L.  c.7  further  provides  that  the 
Commissioner  provide  written  notification  of  the  transaction  to  the  affected  city,  town,  county, 
regional  planning  agency,  and  members  of  the  General  Court  at  least  120  days  prior  to  the 
purchase,  sale,  rental,  lease,  transfer,  or  significant  change  in  use  of  State  property. 
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FINDINGS 


The  Inspector  General  believes  that  the  State's  inventory  of  real  property  should  be 
managed  to  ensure  that  the  Commonwealth  reaps  the  maximum  potential  benefit  from  its 
property.  Real  property  should  be  assessed  for  its  current  and  potential  uses;  where  property 
is  determined  to  be  surplus  to  State  needs,  it  should  be  considered  for  disposition. 

The  Inspector  General  takes  no  position  on  the  issue  of  whether  State  property  should  be 
sold  or  leased  to  private  parties,  or  whether  surplus  property  should  be  used  to  generate  revenues 
or  leverage  other  public  policy  benefits.  However,  the  Inspector  General  is  very  concerned  that 
real  property  be  managed  -  and,  when  appropriate,  disposed  of  --  in  a  manner  which  protects 
the  public  interest. 

This  report  provides  a  detailed  examination  of  the  process  by  which  one  disposition  of 
State  property  was  managed.  As  the  following  findings  demonstrate,  DCPO's  efforts  to  dispose 
of  property  at  Elm  Bank  during  1991  and  1992  evinced  a  clear  disregard  for  the  M.G.L.  c.7 
process  and  failed  to  protect  the  interests  of  the  Commonwealth  and  its  taxpayers.  This  case 
study  underscores  the  need  for  strict  adherence  to  the  procedures  contained  in  the  statute  in  order 
to  safeguard  the  State's  real  property  transactions  against  waste  and  abuse. 

Finding  1:  DCPO  failed  to  establish  an  open,  fair,  accountable  process  for 
disposing  of  the  mansion  area  parcel  at  Elm  Bank. 

According  to  DCPO  and  MDC  staff,  the  Administration  decided  in  January,  1991,  to 
explore  reuse  options  for  the  30-acre  mansion  area  at  Elm  Bank.  Although  this  decision  was 
discussed  at  a  Dover  Selectmen's  meeting  in  January  and  reported  by  local  newspapers  shortly 
thereafter,  DCPO  did  not  advertise  for  interest  in  the  parcel  during  the  first  six  months  of  1991. 
Instead,  DCPO  staff  responded  to  queries  from  private  parties  who  had  learned  from  local  press 
accounts  or  through  informal  channels  about  the  availability  of  the  mansion  area  parcel. 
•  Documents  obtained  from  DCPO.  indicate  that  at  least  three  private  organizations  ~  the 
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Massachusetts  School  of  Professional  Psychology,  the  Irish- American  Cultural  Center,  and  the 
Eliot  Montessori  School  —  contacted  DCPO  in  early  1991  to  express  interest  in  the  property. 

DCPO  records  indicate,  and  DCPO  staff  confirm,  that  DCPO  staff  first  met  with 
representatives  of  the  Eliot  Montessori  School  in  March.  Two  months  later,  on  May  31,  the 
School  submitted  a  three-page  letter  accompanied  by  a  nine-page  "preliminary  proposal"  to 
Donald  Myers,  then-Director  of  the  DCPO's  Office  of  Real  Estate  Management.  (Mr.  Myers 
left  State  service  in  mid-1991.)  The  School's  preliminary  proposal  specified  the  buildings  and 
grounds  which  the  School  proposed  to  use;  summarized  the  School's  assessment  of  the  impact 
of  its  proposed  use  on  utilities,  noise,  and  traffic  levels  at  Elm  Bank;  proposed  an  occupancy 
schedule  which  assumed  that  the  School  would  take  possession  of  the  property  by  December, 
1991;  discussed,  in  general  terms,  three  alternative  financial  arrangements  for  renovating  the 
buildings  on  the  mansion  area  parcel;  and  provided  four  pages  of  background  information  on  the 
School's  history,  philosophy,  and  current  officers  and  trustees.  The  School  was  the  only  private 
party  to  submit  a  written  proposal  to  DCPO. 

By  June,  DCPO  still  had  not  advertised  the  availability  of  the  property  at  Elm  Bank.  On 
June  20,  Mr.  Myers  wrote  a  letter  to  Julia  O'Brien,  MDC  Planning  Director.  (The  MDC  was 
and  is  the  State  agency  responsible  for  managing  the  Elm  Bank  reservation.)  The  letter  stated: 

In  the  next  few  months  the  Office  of  Real  Estate  Management  will  be  soliciting 
proposals  from  the  public  that  we  hope  are  innovative,  but  reflect  the  sensitivity 
of  the  local  residents  and  community.  Some  basic  criteria  will  be  protection  of 
the  water  supply,  re-use  of  the  buildings,  generation  of  revenue,  preservation  of 
open  space  and  retaining  the  historic  character  of  the  parcel. 

Several  weeks  later,  on  July  10,  Mr.  Myers  wrote  a  second  letter  to  Ms.  O'Brien  stating: 

DCPO  continues  to  entertain  any  proposals  for  the  Elm  Bank  property  which  are 
consistent  with  the  goals  of  generation  of  revenue  for  the  Commonwealth, 
mansion  renovation,  protection  of  open  space,  and  prevention  of  negative  impacts 
on  the  water  supply  development. 
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Notwithstanding  the  letter's  reference  to  "proposals"  for  the  Elm  Bank  property,  the  only 
written  proposal  DCPO  had  received  was  the  nine-page  preliminary  proposal  submitted  by  the 
Eliot  Montessori  School. 

According  to  a  July  12  article  in  the  Middlesex  News,  there  was  ample  interest  in  the 
Elm  Bank  property  even  though  DCPO  had  not  advertised  its  availability.  The  article  reported: 

Since  the  state  announced  its  intention  to  sell  Elm  Bank,  numerous  organizations  

and  developers  have  expressed  an  interest  in  the  pristine  peninsula  along  the 
Charles  River.  The  Elliot  [sicl  Montessori  School  in  South  Natick,  the  MDC, 
the  Massachusetts  Criminal  Justice  Training  Council,  the  State  Arts  Council,  the 
town  of  Dover,  and  some  developers  are  among  the  people  who  have  written  or 
called  to  express  an  interest  in  leasing  or  purchasing  the  property  according  to 
...  the  [Division]  of  Capital  Planning  and  Operations.  The  182-acre  [parcel]  is 
one  of  several  state  surplus  parcels  Gov.  William  Weld  is  considering  selling  to 
raise  $530  million  by  the  end  of  the  next  fiscal  year. 

But  according  to  a  DCPO  staff  memorandum  dated  July  17,  DCPO  already  regarded  the 
Eliot  Montessori  School  as  the  best  candidate  for  the  mansion  area  parcel: 


The  Eliot  Montessori  School  has  been  the  only  reasonable  proposal  submitted  to 
DCPO.  ...  If  we  take  the  Chapter  7  route  we  will  need  to  do  state  and  local 
polling,  advertise  and  hold  a  re-use  public  hearing,  advertise  a  Request  for 
Proposals  and  consider  the  feasibility  of  the  proposals  submitted.  It  should  be 
noted  that  this  time  frame  may  not  fit  into  the  necessary  schedule  of  Montessori. 


While  the  circumstances  may  have  warranted  a  brief  effort  to  research  and  test  the 
market,  there  was  no  justification  for  waiting  six  months  to  advertise  the  availability  of  the 
mansion  area  parcel.  In  effect,  DCPO  selected  the  Eliot  Montessori  School  as  the  presumptive 
winner  before  advertising  the  availability  of  the  property  or  even  determining  that  the  property 
was  surplus  to  State  and  local  governmental  needs.  DCPO's  passive  approach  to  disposing  of 
Elm  Bank  accorded  the  Eliot  Montessori  School  -  which,  according  to  DCPO  staff,  was  "much 
more  aggressive"  than  other  organizations  contacting  DCPO  -  a  decided  advantage.  By  the  time 
the  property  was"  formally  advertised,  the  School  was  on  the  inside  track. 


9 


Finding  2:  DCPO  met  with  representatives  of  the  Eliot  Montessori  School 
even  after  advertising  a  request  for  proposals  for  the  mansion  area  parcel  at 
Elm  Bank. 

On  July  23,  DCPO  sent  out  legal  notices  to  the  Boston  Globe  and  to  local  newspapers 
in  the  Elm  Bank  area  advertising  a  request  for  proposals  (RFP)  for  the  purchase  or  lease  of 
property  at  Elm  Bank.  The  notice  stated  that  proposals  would  be  due  no  later  than  September 
6.  These  notices  represented  the  first  formal  advertising  process  DCPO  had  conducted. 

According  to  DCPO  records,  eleven  individuals  and  organizations  responded  to  the  legal 
notices.  Six  of  the  eleven,  including  the  Eliot  Montessori  School,  submitted  nonrefundable 
checks  or  money  orders  for  $10,  a  requirement  of  receiving  the  RFP.  As  will  be  discussed 
under  Finding  3,  DCPO  never  completed  or  issued  the  RFP. 

On  July  24,  DCPO  staff  sent  a  letter  notifying  the  TAB  Newspapers  in  Newton  of  the 
planned  RFP  process  for  Elm  Bank  and  naming  one  of  the  prospective  proposers:  the  Eliot 
Montessori  School.  The  letter  stated: 

[T]he  Office  of  Real  Estate  Management  is  currently  moving  forward  with  state 
and  local  polling,  and  a  Request  for  Proposals  for  the  Elm  Bank  property.  As  ... 
you  know,  we  have  been  informally  soliciting  interest  in  the  property,  and  at  this 
time  have  decided  to  formalize  the  process  in  compliance  with  Chapter  7  of  the 
General  Laws.  The  primary  interest  in  the  property  so  far  has  been  the  Eliot 
Montessori  School  currently  located  in  South  Natick. 

The  letter's  reference  to  the  School's  interest  in  the  Elm  Bank  property  was 
inappropriate.  By  singling  out  one  interested  party  for  media  attention,  DCPO  disregarded  a 
fundamental  principle  of  fair  competition:  that  all  prospective  proposers  receive  evenhanded  and 
impartial  treatment. 

On  July  24,  DCPO  staff  sent  a  memorandum  to  six  legislators  representing  communities 
in  the  Elm  Bank  area  informing  them  of  DCPO's  state  and  local  polling  and  of  the  RFP.  The 
memorandum  made  no  mention  of  the  Eliot  Montessori  School's  interest  in  obtaining  the 
property. 
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On  July  29,  DCPO  finally  began  polling  State  agencies.  Then-Deputy  Commissioner 
Bradshaw2  sent  notices  to  all  State  agencies  notifying  them  of  the  availability  of  "all  or  a 
portion  of  the  170  acres3  including  all  buildings  and  structures  on  the  site"  of  the  Elm  Bank 
reservation,  and  soliciting  acquisition  requests  for  the  property.  (Deputy  Commissioner 
Bradshaw  left  State  service  in  late  1991.)  Agencies  were  instructed  to  respond  no  later  than 
August  26.  DCPO  was  already  aware  that  at  least  one  State  agency  had  a  strong  interest  in 
acquiring  the  entire  Elm  Bank  reservation:  MDC. 

On  August  6,  more  than  two  weeks  before  canceling  the  RFP  process,  DCPO  staff  met 
with  representatives  from  the  Eliot  Montessori  School  and  MDC.  According  to  a  DCPO  staff 
memorandum  regarding  the  meeting: 

The  meeting  was  to  focus  on  the  opportunity  for  MDC  and  Montessori  to  develop 
a  compatible  use  of  the  Elm  Bank  property.  .  .  .  The  Montessori  representatives 
explained  that  their  proposed  use  of  a  part  of  the  property  for  their  school  could 
be  compatible  with  both  the  land  and  the  MDC  park.  They  would  plan  to 
renovate  the  school  building  immediately  and  mothball  the  mansion  for  expansion. 
The  carriage  house  would  be  used  as  a  gymnasium  and  the  horticultural  building 
would  be  used  for  classes.  They  have  hired  the  architectural  firm  of  Stahl 
Associates  to  develop  cost  estimates. 

A  subsequent  DCPO  staff  memorandum,  dated  August  19,  notes:  "Montessori  school  needs  a 
commitment  immediately." 

None  of  the  other  interested  parties  who  responded  to  the  RFP  advertisement  met  with 
DCPO  or  submitted  to  DCPO  their  proposed  uses  or  cost  estimates  for  the  parcel  during  this 


zThen-Deputy  Commissioner  Bradshaw  served  as  Acting  Commissioner  for  several  months 
of  1991.  To  avoid  confusion,  this  report  refers  to  this  individual  only  as  "Deputy  Commissioner 
Bradshaw. " 

3Some  DCPO  documents  cite  the  size  of  the  Elm  Bank  reservation  as  182  acres;  others  cite 
its  size  as  170  or  175  acres.  Similarly,  some  documents  cite  the  size  of  the  mansion  area  parcel 
at  Elm  Bank  is«sometimes  cited  as  30  acres;  others  cite  its  size  as  35  acres.  The^  figure  used  by 
MDC  for  the  reservation  is  182  acres.  The  mansion  area  parcel  has  apparently  not  been 
surveyed. 
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period.  By  meeting  with  the  Eliot  Montessori  School  and  attempting  to  negotiate  an  arrangement 
between  the  School  and  MDC,  DCPO  abandoned  any  pretense  of  an  open,  fair  selection  process. 

Finding  3:  Despite  the  strong  interest  in  the  RFP  generated  by  the  public 
advertisement,  DCPO  never  issued  the  RFP. 

The  interested  parties  which  contacted  DCPO  in  response  to  the  legal  notices  never 
received  the  RFP.  DCPO  records  contain  a  Draft  Elm  Bank  RFP  dated  August  21,  1991  - 
almost  a  full  month  after  the  RFP  was  advertised.  Under  a  section  labeled  "Criteria  for 
Competitive  Proposal  Evaluation,"  the  Draft  RFP  states: 

The  proposal  which  offers  the  highest  purchase  price  or  lease  terms  for  the 
property  while  meeting  the  objectives  for  re-use  will  be  preferred. 

This  document  was  never  released.  According  to  DCPO  staff,  advertising  the  availability 
of  an  RFP  before  deciding  whether  or  not  to  issue  the  RFP  constituted  a  departure  from  DCPO's 
customary  proposal  solicitation  procedures. 

On  August  22,  DCPO  staff  notified  the  Towns  of  Dover  and  Wellesley  that  the  RFP 
process  had  been  canceled.  The  DCPO  staff  memorandum  to  James  McKenna,  Dover's 
Executive  Secretary,  and  Thomas  Lee,  Wellesley's  Executive  Secretary,  provided  the  following 
explanation: 

At  the  current  time  the  [Deputy]  Commissioner  of  DCPO  has  determined  that  we 
should  hold  off  on  issuing  the  Request  for  Proposals  for  Elm  Bank.  He  has 
recommended  that  we  meet  with  the  legislators  from  the  area  and  go  from  there. 
This  could  mean  filing  legislation  to  delete  the  housing  [sic]  and  insert  some  more 
generic  language  prior  to  issuing  the  RFP  or  possibly  moving  forward  with  the 
RFP  and  filing  legislation  for  the  new  use. 

Later,  DCPO  announced  that  it  had  canceled  the  RFP  because  a  State  agency,  MDC,  was 
interested  in  acquiring  the  entire  Elm  Bank  parcel.  However,  the  findings  discussed  below  show 
that  during  this  same  time  period,  Deputy  Commissioner  Bradshaw  was  quietly  pressuring  MDC 
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Commissioner  Bhatti  to  negotiate  with  the  Eliot  Montessori  School  for  use  of  the  mansion  area 
parcel. 

Finding  4:  After  canceling  the  RFP  and  announcing  its  decision  to  transfer 
the  entire  Elm  Bank  parcel  to  MDC,  DCPO  continued  to  advocate  for  the 
Eliot  Montessori  School's  use  of  the  30-acre  mansion  area  parcel. 

On  August  23,  MDC  submitted  its  response  to  DCPO's  solicitation  of  interest  from  State 
agencies.  In  a  letter  to  Deputy  Commissioner  Bradshaw,  MDC  Commissioner  Bhatti  stated: 
"(T]he  MDC  is  applying  for  acquisition  of  the  entire  site  for  parks  purposes." 

On  August  27,  Deputy  Commissioner  Bradshaw  sent  a  memorandum  to  each  of  six 
legislators  representing  communities  in  the  Elm  Bank  area.  The  memorandum  stated,  in  part: 

We  have  continued  to  informally  entertain  expressions  of  interest  for  reuse  of  this 
[Elm  Bank]  property  and  have  most  recently  discussed  the  potential  for  a 
Montessori  school  presence  on  the  property.  At  this  time,  however,  we  sincerely 
believe  that  the  control  of  this  property  by  the  MDC,  which  has  maintained  a 
continuous  presence  on  site  since  1987,  is  the  only  realistic  approach  in  this 
difficult  economic  climate. 

This  explanation  was  potentially  misleading.  Far  from  entertaining  expressions  of 
interest,  DCPO  had  canceled  the  RFP  process  in  which  ten  parties  other  than  the  Montessori 
School  had  expressed  interest.  Moreover,  the  memorandum's  statement  that  DCPO  had 
"recently"  discussed  the  Eliot  Montessori  School's  use  of  the  site  failed  to  convey  the  fact  that 
DCPO's  discussions  with  representatives  of  the  Eliot  Montessori  School  had  been  ongoing  for 
six  months:  before,  during,  and  after  the  canceled  competition  for  the  Elm  Bank  property. 

An  internal  DCPO  staff  memorandum  dated  September  4  suggests  that  DCPO  had  not 
yet  decided  what  to  do  with  the  mansion  area  parcel,  despite  Deputy  Commissioner  Bradshaw's 
publicly  stated  intention  to  transfer  the  entire  Elm  Bank  parcel.  The  staff  memorandum  set  forth 
three  options  for  disposing  of  the  mansion  area  parcel: 


13 


Re-use  of  "Improved  Area"  -  several  options  to  how  new  uses  on  the  old  housing 
parcel  could  be  considered  and  incorporated. 

-  the  round-about  and  less  sure  way  to  guarantee  a  re-use  would  be  to  give  whole 
parcel  to  MDC  and  let  them  look  for  use,  come  back  to  DCPO  for  surplusing  and 
legislation 

-  more  sure  way  would  be  to  withhold  housing  parcel  and  continue  RFP,  selection 
of  compatible  use,  and  legislation  for  long-term  leases  or  sale 

-  should  we  decide  Montessori  school  is  best  choice  now,  we  should  give  MDC 
the  property,  while  holding  a  lease  arrangement  on  the  housing  parcel  and 
requesting  MDC  and  Montessori  to  work  out  a  maintenance/management 
agreement. 

The  third  option  outlined  in  the  memorandum  accurately  forecast  the  course  selected  by 
DCPO.  Several  months  later,  DCPO  decided  to  transfer  the  entire  Elm  Bank  reservation  to 
MDC  with  the  proviso  that  MDC  negotiate  with  the  Eliot  Montessori  School  for  the  School's 
long-term,  exclusive  use  of  the  mansion  area  parcel. 

In  the  meantime,  the  Eliot  Montessori  School  was  apparently  confident  enough  of  its 
negotiating  status  to  have  commissioned  the  architectural  firm  of  Stahl  Associates  to  produce  a 
Master  Plan,  dated  September  6.  The  29-page  Master  Plan  analyzed  the  condition  of  each 
building  on  the  mansion  area  parcel  at  Elm  Bank,  summarized  the  School's  program 
requirements,  outlined  a  phased  renovation  program  and  schedule  premised  on  the  assumption 
that  the  School  would  begin  holding  classes  at  Elm  Bank  in  the  fall  of  1992,  and  estimated  the 
construction  budget  for  each  phase  of  the  planned  renovations. 

Finding  5:    DCPO  privately  insisted  that  MDC  negotiate  with  the  Eliot 
Montessori  School. 

Notwithstanding  its  public  posture  regarding  the  status  of  the  Elm  Bank  disposition 
process,  Deputy  Commissioner  Bradshaw  made  it  clear  to  MDC  Commissioner  Bhatti  that  the 
proposed  land  transfer  was  contingent  on  MDC's  agreement  to  continue  the  negotiations,  begun 
by  DCPO,  with  the  Eliot  Montessori  School.  On  September  6,  Deputy  Commissioner  Bradshaw 
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wrote  to  MDC  Commissioner  Bhatti  informing  him  that  DCPO  planned  to  transfer  the  Elm  Bank 
parcel  to  MDC  "with  certain  restrictions."  Among  these  was  the  following  requirement: 

[W]e  will  want  to  discuss  and  receive  MDC's  assurance  that  good-faith 
discussions  will  continue  between  the  MDC  and  the  Eliot  Montessori  School 
regarding  their  potential  presence  on  the  site.  DCPO  will,  as  the 
Commonwealth's  real  estate  manager,  obviously  continue  to  participate  in  these 
discussions;  however,  we  envision  the  MDC  and  the  Montessori  School  as 
presenting  a  viable  and  cooperative  proposal  for  the  Elm  Bank  property. 

The  following  day,  Deputy  Commissioner  Bradshaw  sent  a  follow-up  memorandum  to 
MDC  Commissioner  Bhatti  which  stated,  in  part: 

We  appreciate  your  good  faith  efforts  to  negotiate  a  workable  solution  for  use  of 
the  buildings  at  Elm  Bank  by  the  Eliot  Montessori  School.  As  you  may  know, 
Senator  Burke  plans  to  file  a  bill  which  would  specifically  name  Eliot  Montessori 
as  a  user  of  the  property. 

This  September  7  memorandum  is  the  first  reference  in  DCPO's  project  files  to  plans  for  special 
legislation  naming  the  Eliot  Montessori  School.  As  will  be  discussed  in  Finding  6,  DCPO  later 
drafted  that  same  legislation. 

MDC  Commissioner  Bhatti's  written  response  to  Deputy  Commissioner  Bradshaw,  dated 
September  1 1 ,  expressed  enthusiasm  over  the  planned  transfer  of  the  entire  Elm  Bank  reservation 
from  DCPO  to  MDC.  Regarding  the  Eliot  Montessori  School's  use  of  the  mansion  area  parcel, 
Commissioner  Bhatti 's  letter  contained  the  following  terse,  pointedly  noncommittal  statement: 

We  shall  continue  discussions  with  the  Eliot  Montessori  School  regarding  the 
appropriateness  of  their  proposal  upon  formal  transfer  of  the  property  to  the 
MDC. 


In  the  meantime,  Deputy  Commissioner  Bradshaw  was  apparently  providing  differing 
*  versions  of  DCPO's  plans  for  Elm  Bank  to  the  various  individuals  and  organizations  contacting 
him  during  this  period.    For  example,  Mary  Sullivan,  Chairman  of  the  Wellesley  Planning 
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Board,  wrote  to  Deputy  Commissioner  Bradshaw  on  September  6.  Her  letter  conveyed  the 
Board's  displeasure  over  DCPO's  failure  to  conduct  an  open,  public,  accountable  disposition 
process  for  the  Elm  Bank  reservation: 

The  Wellesley  Planning  Board  would  like  to  endorse  the  proposal  by  the 
Metropolitan  District  Commission  for  the  acquisition  of  the  entire  Elm  Bank  - 
parcel.  However  ...  we  cannot  understand  why  DCPO  has  not  had  a  Public 
Hearing  for  all  proposals  relating  to  the  use  of  Elm  Bank,  with  all  proposals 
being  made  public  beforehand;  and,  why  DCPO  has  chosen  to  single  out  this  one 
proposal  for  consideration  without  public  knowledge  or  input  on  other  proposals. 
[Emphasis  in  the  original.] 

The  Chairman's  letter  also  expressed  concern  over  the  prospect  that  MDC  might  lease 
a  portion  of  the  reservation  to  the  Eliot  Montessori  School: 

[I]f  the  MDC  intends  to  sublet  a  portion  of  the  property  to  any  other  enterprise, 
such  as  the  Montessori  School,  the  consequences  of  that  action  should  be 
definitively  spelled  out  before  any  transfer  of  property  takes  place.  .  .  . 

Deputy  Commissioner  Bradshaw  wrote  back  to  Chairman  Sullivan  on  September  13.  His 
letter  summarized  the  M.G.L.  c.7  process  for  disposing  of  State  property,  but  neglected  to 
inform  her  that  special  legislation  was  being  considered  to  exempt  Elm  Bank  from  the  M.G.L. 
c.7  process.  His  letter  was  less  than  candid  in  other  respects  as  well: 

Since  the  MDC  proposal  has  merit,  it  is  premature  to  consider  private  proposals 
at  this  time.  .  .  .  DCPO  intends  to  transfer  the  entire  property  to  the  MDC  with 
the  stipulation  that  MDC  consider  complementary  uses  to  restore  and  occupy  the 
historic  buildings  on  the  Elm  Bank  property.  I  expect  that  the  MDC  will 
advertise  a  Request  for  Proposals  to  which  interested  parties  may  reply.  Since 
DCPO  had  begun  soliciting  interest  for  re-use  of  the  buildings,  this  information 
will  be  shared  with  the  MDC.  As  the  MDC  considers  re-uses  for  the  buildings, 
including  proposals  such  as  the  Eliot  Montessori  School,  a  public  process  will 
occur,  including  filing  of  legislation  if  necessary.  [Emphasis  added.] 
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As  the  foregoing  excerpt  shows,  Deputy  Commissioner  Bradshaw's  letter  dismissed  as 
"premature"  the  notion  that  DCPO  would  consider  private  proposals  for  Elm  Bank,  but  neglected 
to  inform  her  that  DCPO  had  demanded  and  received  MDC's  agreement  to  negotiate  with  the 
Eliot  Montessori  School.  Moreover,  Deputy  Commissioner  Bradshaw's  professed  expectation 
that  the  MDC  would  issue  a  new  RFP  for  the  mansion  area  parcel  at  Elm  Bank  was  clearly  at 
odds  with  his  September  6  and  September  7  communications  to  MDC  Commissioner  Bhatti. 
Neither  document  discussed,  or  even  alluded  to,  the  possibility  that  MDC  might  conduct  a  new 
RFP.  In  short,  Chairman  Sullivan's  concerns  about  the  lack  of  an  open,  accountable  disposition 
process  for  Elm  Bank  were  well  founded. 

Deputy  Commissioner  Bradshaw  also  wrote  to  Thomas  Lee,  Wellesley's  Executive 
Secretary,  on  September  6;  to  the  Dover  Planning  Board  on  September  13,  and  to  Karen  Pelto, 
Environmental  Affairs  Coordinator  for  the  Charles  River  Watershed  Association,  on  September 
13.  All  three  letters  contained  identical  language: 

We  agree  that  the  MDC  will  be  a  good  steward  for  this  unique  property,  and 
DCPO  intends  to  transfer  the  entire  property  to  MDC.  The  Care  and  Control 
Agreement  will  include  provisions  for  the  MDC  to  consider  complementary  uses 
to  restore  and  occupy  the  historic  buildings  on  the  Elm  Bank  property.  Your 
comments  on  the  proposed  re-uses  of  this  portion  of  the  property  will  be 
welcomed. 

Like  the  Deputy  Commissioner's  letter  to  the  Chairman  of  the  Wellesley  Planning  Board, 
these  letters  did  not  cite  or  attach  the  correspondence  singling  out  the  Eliot  Montessori  School 
for  preferential  treatment,  nor  did  they  cite  plans  for  special  legislation  naming  the  Eliot 
Montessori  School. 

DCPO  also  omitted  these  key  pieces  of  information  in  its  communications  with  the  ten 
interested  parties  (other  than  the  Eliot  Montessori  School)  responding  to  DCPO's  July 
advertisement  regarding  the  never-issued  Elm  Bank  RFP.  On  September  13,  the  individuals  and 
organizations  which  had  responded  to  the  advertisement  were  sent  a  memorandum,  signed  by 
a  DCPO  staffer,  advising  them  that  DCPO  intended  to  transfer  the  entire  Elm  Bank  parcel  to 
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MDC.  Those  who  had  submitted  $10  checks  for  the  RFP  back  in  July  and  August  received  their 
checks  back.  The  memorandum  stated: 


I  have  provided  the  MDC  with  a  list  of  individuals  or  parties  that  have  expressed 
interest  in  the  Elm  Bank  property  so  that  they  may  contact  you  concerning  any 
potential  interest  you  may  have.  In  addition,  should  you  have  further  questions, 
comments,  or  ideas  for  Elm  Bank  please  contact  Julia  O'Brien,  Director  of 
Planning,  at  the  MDC.  .  .  . 

This  memorandum  did  not  inform  its  recipients  of  DCPO's  efforts  to  promote  the  Eliot 
Montessori  School's  interest  in  Elm  Bank.  Moreover,  although  the  memorandum  suggested  that 
interested  parties  contact  MDC,  it  failed  to  advise  them  that  under  M.G.L.  c.7,  DCPO  is  the 
only  State  agency  with  the  statutory  authority  to  dispose  of  surplus  State  property. 

Although  DCPO  had  not  yet  provided  this  list  to  MDC  as  of  September  13,  DCPO  did 
so  on  September  16.  Along  with  the  list,  DCPO  enclosed  the  draft  Elm  Bank  RFP. 

During  this  period,  the  Eliot  Montessori  School  was  apparently  growing  impatient.  On 
September  10,  Representative  Douglas  Stoddart  contacted  Deputy  Commissioner  Bradshaw  on 
behalf  of  the  Eliot  Montessori  School: 


On  behalf  of  the  Eliot  Montessori  School  I  would  like  to  learn  the  means  by 
which  they  may  formally  file  a  proposal  to  buy  or  long  term  lease  a  portion  of 
the  Elm  Bank  property.  We  need  a  person  from  your  office  to  help  the  school 
fill  out  all  necessary  documents  to  make  them  legally  eligible  to  be  in  a  position 
to  buy  or  lease  or  bid  on  the  Elm  Bank  property.  I  am  not  acting  as  the  school's 
attorney.  I  am  requesting  this  help  as  their  Representative. 


In  his  response,  dated  September  13,  Deputy  Commissioner  Bradshaw  again  summarized 
the  M.G.L.  c.7  process  for  disposing  of  State  property  and  stated  his  expectation  that  MDC 
would  issue  a  new  RFP.  However,  this  letter  provided  a  more  complete  picture  of  DCPO's 
activities  regarding  the  Elm  Bank  property: 

*■*■» Although  we  feel  tharthe" Montessori  School  is  potentially  a  viable  and  compatible 
use,  the  MDC  proposal  has  merit  and  also  has  priority  of  [sic]  any  private  use. 
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DCPO  intends  to  transfer  the  entire  property  to  MDC  with  the  stipulation  that 
MDC  consider  complementary  uses  to  occupy  the  buildings  on  the  Elm  Bank 
property.  The  Eliot  Montessori  School  is  specifically  noted  in  correspondence 
between  myself  and  MDC  Commissioner  Bhatti. 

By  attaching  copies  of  the  correspondence  between  himself  and  MDC  Commissioner 
Bhatti,  Deputy  Commissioner  Bradshaw  informed  Representative  Stoddart  of  DCPO's  efforts 
to  broker  an  agreement  between  MDC  and  the  Eliot  Montessori  School.  This  information  had 
not  been  provided  to  the  Wellesley  Planning  Board,  nor  to  the  other  Towns  and  interest  groups 
requesting  information  regarding  the  status  of  Elm  Bank,  nor  to  the  interested  parties  responding 
to  the  RFP  advertisement. 

Finding  6:  DCPO  drafted  special  legislation  exempting  the  Elm  Bank 
disposition  from  advertised  competition,  authorizing  the  sale  or  lease  of  Elm 
Bank  property  to  the  Eliot  Montessori  School,  and  eliminating  all  master 
planning  requirements  for  the  Elm  Bank  reservation. 

As  noted  under  the  previous  finding,  Deputy  Commissioner  Bradshaw  had  informed 
MDC  Commissioner  Bhatti  in  early  September  that  Senator  Edward  Burke  planned  to  file  special 
legislation  authorizing  a  lease  or  sale  of  property  at  Elm  Bank  to  the  Eliot  Montessori  School. 
Over  the  next  several  months,  DCPO  drafted  several  versions  of  Elm  Bank-related  legislation. 

On  September  6,  Deputy  Commissioner  Bradshaw  forwarded  to  Senator  David  Locke 
draft  legislation  regarding  Elm  Bank.  While  this  legislation  would  have  amended  Chapter  624 
of  the  Acts  of  1986  to  allow  the  disposition  of  the  mansion  area  parcel  for  uses  other  than 
affordable  housing,  this  legislation  did  not  name  the  Eliot  Montessori  School,  nor  would  it  have 
exempted  the  parcel  from  advertising  and  competition.  In  his  cover  letter  to  Senator  Locke, 
Deputy  Commissioner  Bradshaw  stated: 

Thank  you  for  taking  the  time  yesterday  to  meet  with  me  and  to  discuss  the 
property  at  Elm  Bank.  We  at  the  Division  of  Capital  Planning  and  Operations 
(DCPO)  believe  that  the  plan  put  forth  by  the  Metropolitan  District  Commission 
!"  **(MDC)1ias  considerable  merit  and  we  are  pleased  that  you- shared  this„view. 
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At  your  request,  we  have  drafted  suggested  new  legislation  which  governs  the  use 
of  the  property.  The  draft  bill  is  attached  for  your  review  and  comment;  I  have 
taken  the  liberty  to  also  circulate  this  memo  and  draft  legislation  to  your 
colleagues  who  share  your  concerns  regarding  Elm  Bank. 

Notations  on  the  letter  indicate  that  copies  were  sent  to  five  other  legislators  representing  the 
Elm  Bank  area. 

On  September  10,  Deputy  Commissioner  Bradshaw,  MDC  Commissioner  Bhatti,  and  two 
representatives  of  the  Eliot  Montessori  School  met  to  discuss  the  planned  disposition  of  the  Elm 
Bank  parcel.  A  few  days  later,  Dr.  James  Post,  Vice  President  of  the  School's  Board  of 
Trustees,  sent  a  letter  to  Susan  Tierney,  Secretary  of  Environmental  Affairs.  (MDC 
Commissioner  Bhatti  reports  to  Secretary  Tierney.)  In  the  letter,  dated  September  13,  Dr.  Post 
described  the  meeting  and  touted  the  three-way  agreement  between  DCPO,  MDC,  and  the 
School  as  "a  creative  public-private  partnership": 

At  [the]  meeting,  [Deputy]  Commissioner  Bradshaw  confirmed  his  intention  to 
transfer  Elm  Bank  to  the  M.D.C.  at  the  earliest  possible  date.  That  transfer  was 
contingent,  in  part,  on  [MDC]  Commissioner  Bhatti 's  commitment  to  continue 
good  faith  discussions  about  the  use  of  facilities  at  Elm  Bank.  Commissioner  . 
Bhatti  expressed  a  clear  willingness  to  do  so.  It  is  our  understanding  that  a  letter 
to  that  effect  was  to  be  delivered  to  [Deputy]  Commissioner  Bradshaw  within  one 
or  two  days. 

The  discussion  also  focussed  on  possible  ways  in  which  a  creative  public-private 
partnership  might  be  encouraged  between  D.C.P.O.,  M.D.C,  and  Eliot 
Montessori  School.  The  Commissioners  expressed  enthusiasm  for  the  concept, 
but  pointed  to  the  need  for  adherence  to  procedures  required  by  law. 

We  specifically  addressed  the  need  for  special  legislation  that  would  be  required 
to  permit  a  long  term  lease  at  Elm  Bank.  The  Commissioners  indicated  that  they 
would  be  supportive  of  such  legislation  if  it  would  facilitate  a  publicly  beneficial 
outcome.  We  believe  Eliot  Montessori  School's  proposal  will  meet  that  test  and 
we  shall  seek  the  support  of  local  legislators  to  sponsor  the  appropriate  enabling 
legislation. 

The  trustees  of  Eliot  Montessori  School  began  discussions  with  D.C.P.O.  more 
*  "thanTive'months  ago  and  have  continued' to  respond  to  issues-raised  by  neighbors, 
abutters,  and  others.  A  master  plan  for  Eliot  Montessori  School  at  Elm  Bank  has 
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been  prepared  by  the  architectural  firm  of  Stahl  Associates  of  Boston.  A  financial 
feasibility  plan  has  also  been  prepared  and  includes  loan  commitments  that  are 
sufficient  to  undertake  initial  phases  of  the  project.  A  summary  of  the  school's 
proposal  is  attached  to  this  letter. 

According  to  notations  on  the  letter,  Dr.  Post  sent  copies  to  six  Elm  Bank  area  legislators, 
Deputy  Commissioner  Bradshaw  and  MDC  Commissioner  Bhatti. 

Several  weeks  later,  on  October  3,  DCPO  staff  provided  Deputy  Commissioner  Bradshaw 
with  draft  legislation  amending  Chapter  624  of  the  Acts  of  1986.  Two  versions  of  the  same 
legislation  had  been  developed  within  DCPO:  one  version  named  the  Eliot  Montessori  School, 
and  the  other  did  not.  According  to  the  staff  memorandum  accompanying  the  draft  legislation, 
both  versions  "would  allow  for  the  Eliot  Montessori  School  to  use  a  portion  of  the  property  for 
their  school." 

This  statement  appears  to  have  been  accurate.  Unlike  the  draft  legislation  Deputy 
Commissioner  Bradshaw  had  forwarded  to  Senator  Locke  a  month  earlier,  both  of  the  new 
versions  would  have  exempted  the  disposition  of  Elm  Bank  property  from  M.G.L.  c.7,  §40H, 
which  requires  DCPO  to  conduct  an  advertised  competition  for  the  acquisition,  sale,  or  rental 
of  State  property.  Instead,  both  versions  would  have  given  broad  authority  to  the  DCPO 
Commissioner  to  transfer,  lease,  or  sell  all  or  part  of  the  Elm  Bank  reservation  upon  whatever 
terms  and  conditions  he  dictated. 

Moreover,  both  versions  would  have  deleted  all  master  planning  provisions  contained  in 
Chapter  624  of  the  Acts  of  1986.  DCPO's  250-page  Master  Plan  for  Elm  Bank,  completed  in 
late  1990,  contained  site  plans;  analyses  of  the  value  of  the  land,  buildings,  and  water  resources 
at  Elm  Bank;  and  site  development  and  design  guidelines.  These  guidelines  were  intended  to 
serve  as  the  basis  for  the  planned  proposal  solicitation  and  evaluation  process.  DCPO's  draft 
legislation  would  have  eliminated  all  references  to  the  1990  Master  Plan.  As  discussed  below, 
the  version  naming  the  Eliot  Montessori  School  was  filed  in  late  October.  This  same  legislation 
was  refiled  in  1992  as  Senate  No.  1141,  and  is  currently  before  the  Joint  Committee  on  State 
Administration. 

*~Irrthe  meantime;  Secretary1  Tierney  had  solicited  MDGCommissioner.Bhatti's  views  on 
the  letter  she  had  received  from  Dr.  Post,  Vice  President  of  the  Board  of  Trustees  for  the  Eliot 
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Montessori  School.  On  October  4,  Commissioner  Bhatti  wrote  back  to  Secretary  Tierney, 
expressing  deep  concern  over  the  forthcoming  special  legislation  authorizing  the  disposition  of 
Elm  Bank  property  to  the  Eliot  Montessori  School: 

I  am  concerned  about  the  master  planning  work  which  remains  to  be  done  for  this 
site,  not  only  by  the  School  but  also,  and  more  importantly,  by  this  agency.  If 
the  School  is  to  be  accommodated,  that  accommodation  should  be  based  upon  an 
informed  decision  at  the  end,  rather  than  at  the  beginning,  of  a  comprehensive 
and  deliberate  planning  process  by  the  MDC.  My  staff  informed  the  School 
representatives  at  the  Wednesday  meeting,  that  the  planning  process  for  Elm  Bank 
will  be  time-consuming  because  of:  1.)  the  need  to  meet  mandatory  state 
environmental  assessments  and  impact  studies,  such  as  the  MEPA  and  the 
Massachusetts  Historical  Commission  review  processes,  and  2.)  in  view  of  the 
history  of  the  site,  the  need  to  meet  with  the  community  to  develop  guidelines  for 
the  adaptive  reuse  of  the  land  and  the  buildings  at  Elm  Bank. 

My  staff  will  be  meeting  with  the  School  representatives  again  next  week,  to 
continue  our  good-faith  discussions  on  these  issues.  We  shall  continue  to  stress 
throughout  our  discussions  that  a  more  realistic  timetable  must  be  established  and 
recognized  by  the  School  before  any  resolution  of  our  differences  can  be  realized. 

On  October  9,  Deputy  Commissioner  Bradshaw  provided  Senator  Burke  with  the  version 
of  the  Elm  Bank  legislation  which  named  the  Eliot  Montessori  School  as  a  user  of  the  Elm  Bank 
property.  In  a  cover  memorandum,  Bradshaw  noted  that  the  legislation  would  authorize  the 
Eliot  Montessori  School  to  use  the  Elm  Bank  property,  exempt  the  disposition  from  the  RFP 
requirements  of  M.G.L.  c.7,  and  delete  references  to  the  250-page  Master  Plan  DCPO  had 
prepared  in  1990.  The  following  day,  DCPO  forwarded  this  legislation  to  four  legislators  from 
the  Elm  Bank  area.  Several  weeks  later,  Senator  Burke  filed  the  legislation  DCPO  had  drafted. 

On  November  4,  the  Joint  Committee  on  State  Administration  held  a  public  hearing  on 
Senate  No.  1712,  the  DCPO-drafted  version  naming  the  Eliot  Montessori  School  as  a  user  of 
the  Elm  Bank  property.  Interested  parties  attending  the  hearing  included  Dr.  Post,  the  Vice 
President  of  the  School's  Board  of  Trustees;  the  School's  founder;  a  representative  of  Stahl 
Architects  (commissioned  by  the  School  to  prepare  a  master  plan  for  the  School's  use  of  the  Elm 
Bank  property);  a^number  of  students  attending  the  School; TMary  Sullivan,  Chairman  of  the 
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Wellesley  Planning  Board;  a  representative  of  the  Charles  River  Watershed  Association;  and 
representatives  of  the  Office  of  the  Inspector  General. 

At  the  hearing,  the  School  distributed  a  three-page  sheet  on  Senate  No.  1712.  It  stated, 

in  part: 

The  school  has  been  negotiating  with  the  Commonwealth  since  June,  1991,  for 
the  use  of  unoccupied  buildings  at  the  Elm  Bank  site.  In  August,  the  school  was 
preparing  to  file  a  proposal  with  DCPO  when  that  process  was  terminated. 
Negotiations  have  since  been  conducted  between  the  school,  the  MDC,  and  other 
state  agencies.  The  school  is  named  in  the  bill  because  a  long  term  lease  is 
required  to  amortize  the  investment.  .  .  .  Eliot  Montessori  School  is  proposing 
to  repair,  renovate,  and  restore  several  buildings  on  the  Elm  Bank  site  in 
exchange  for  a  long  term  lease  of  the  buildings  and  some  adjacent  lands  from  the 
Commonwealth.  Capital  investment  of  at  least  $700,000  is  required  to  enable  the 
school  to  do  the  move-in  repair  work,  and  an  additional  $1.0-$  1.3  million  may 
be  required  to  fully  restore  the  historically  significant  Cheney-Baltzell  Mansion 
on  the  site.  The  firm  of  Stahl  Associates  Architects  (Boston)  has  prepared  a 
master  plan  for  the  Elm  Bank  work,  including  the  historical  restoration. 

The  three-page  sheet  explained  why  the  Eliot  Montessori  School  needed  the  enactment 
of  Senate  No.  1712: 

The  school  needs  the  commitment  that  it  will  be  able  to  enter  a  long  term  lease 
with  the  Commonwealth.  This  bill  makes  it  possible  for  us  to  lock-in  the  loan 
commitment  and  begin  the  fundraising  campaign.  Without  these  commitments, 
the  school  will  be  unable  to  move  forward  in  relocating  to  Elm  Bank. 

In  fact,  DCPO  does  not  require  special  legislation  to  enter  into  a  long-term  lease  with 
a  private  party  for  use  of  the  mansion  area  parcel:  Chapter  624  of  the  Acts  of  1986  already 
authorizes  DCPO  to  sell  the  mansion  area  parcel,  or  lease  it  for  a  term  of  up  to  fifty  years,  to 
a  private  party.  However,  DCPO  does  require  special  legislation  in  order  to  dispose  of  the 
mansion  area  parcel  for  purposes  other  than  affordable  housing.  In  addition  to  permitting  uses 
other  than  affordable  housing  for  the  parcel,  however,  Senate  No.  1712  would  have  exempted 
the  disposition" of  the' mansion  area  parcel  from  -M.G.L.  c.7,  §40Hr  which  requires  that  State 
property  be  sold  or  leased  on  the  basis  of  an  advertised  competition. 


23 


Those  testifying  in  support  of  Senate  No.  1712  pointed  to  the  School's  offer  to  invest 
private  funds  in  the  Elm  Bank  parcel,  the  compatibility  of  the  School's  proposed  reuse  of  the 
mansion  area  with  MDC's  interests  in  preserving  the  character  of  Elm  Bank,  and  the  importance 
of  enacting  Senate  No.  1712  quickly  to  enable  the  School  to  obtain  bank  financing  for  its 
planned  improvements  to  the  buildings  at  Elm  Bank.  Those  testifying  against  the  bill  raised 
concerns  about  increased  traffic  in  the  area  if  the  School  were  to  move  to  Elm  Bank,  the  risks 
that  the  School  might  not  possess  the  financial  capability  to  complete  its  planned  Elm  Bank 
improvement  program,  the  inappropriateness  of  a  bill  which  "puts  a  gun  to  MDC's  head,"  and 
the  absence  of  a  public,  accountable  process  for  selecting  the  Eliot  Montessori  School  to  use  the 
mansion  area  parcel. 

No  one  from  DCPO  or  MDC  testified  on  Senate  No.  1712.  A  representative  of  the 
Office  of  the  Inspector  General  testified  against  the  bill,  arguing  that  a  special-interest  exemption 
for  the  Elm  Bank  disposition  -  like  many  similar  bills  filed  each  year  -  was  unwarranted,  and 
that  in  the  absence  of  an  open,  fair  selection  process,  the  taxpayers  could  not  be  assured  that  the 
Eliot  Montessori  School's  proposal  represented  the  most  advantageous  offer  available. 

On  November  13,  MDC  Commissioner  Bhatti  forwarded  draft  Elm  Bank  legislation  to 
Charles  Steele,  General  Counsel  for  the  Executive  Office  of  Environmental  Affairs,,  and  to  the 
Joint  Committee  on  State  Administration.  In  his  memorandum  accompanying  the  legislation, 
Commissioner  Bhatti  indicated  that  MDC  supported  a  drastically  revised  version  of  Senate  No. 
1712.  The  MDC  version  would  have  stricken  the  reference  to  the  Eliot  Montessori  School, 
thereby  providing  for  the  transfer  of  the  entire  Elm  Bank  parcel  to  MDC.  The  MDC  version 
would  also  have  required  any  lease  or  other  disposition  of  Elm  Bank  property  to  be  compatible 
with  protection,  restoration,  preservation,  use  and  enjoyment  of  the  property  by  the  public; 
would  have  set  forth  specific  protections  to  the  Commonwealth  to  be  incorporated  into  any  such 
leases;  and  would  have  provided  for  oversight  by  the  Legislature  and  the  Inspector  General. 

Senate  No.  1712  was  not  enacted  in  the  1991  legislative  session;  however,  it  was  refiled 
as  Senate  No.  1141  in  the  1992  legislative  session.  The  Joint  Committee  on  State 
Administration  reported  out  Senate  No.  1141  with  a  recommendation  that  it  ought  not  to  pass. 
However,  the  Senate -did- not  accept  the  adverse  report,  and  referred  the  bill  to  the  Senate 
Committee  on  Ways  and  Means. 
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Finding  7:  Although  the  Legislature  had  not  authorized  the  disposition  of 
Elm  Bank  to  the  Eliot  Montessori  School,  DCPO  drew  up  a  Care  and  Control 
Agreement  requiring  MDC  to  continue  negotiating  with  the  School  and 
referencing  the  School's  master  plan  for  the  mansion  area. 

On  December  10,  DCPO  Commissioner  Kevin  Smith  forwarded  to  MDC  Commissioner 
Bhatti  two  original  copies  of  a  Care  and  Control  Agreement  between  DCPO  and  MDC.  In  his 
cover  letter,  Commissioner  Smith  stated: 

As  has  been  discussed,  DCPO  expects  the  MDC  to  fulfill  its  commitment  to  find 
a  use  for  the  historic  mansion  which  will  preserve  the  mansion  to  the 
Massachusetts  Historic  Commission's  standards.  Good  faith  efforts  are  expected 
to  continue  between  the  MDC  and  the  Eliot  Montessori  School,  in  consultation 
with  DCPO.  Please  execute  both  originals  [of  the  Agreement]  and  return  them 
to  me. 


It  should  be  noted  that  Commissioner  Smith  had  only  recently  been  appointed  to  his 
position  at  that  time.  He  has  advised  the  Inspector  General  that  he  was  largely  unaware  of  the 
activities  and  correspondence  which  preceded  DCPO's  preparation  of  the  Care  and  Control 
Agreement;  indeed,  he  did  not  learn  that  private  parties  other  than  the  Eliot  Montessori  School 
had  expressed  interest  in  the  mansion  area  parcel  until  he  reviewed  a  draft  of  this  report  in  May, 
1992.  (Commissioner  Smith's  full  response  to  a  draft  version  of  this  report  is  provided  in 
Appendix  A  of  this  report.) 

The  Agreement  contained  three  references  to  the  School  and  two  references  to  the  Master 
Plan  commissioned  by  the  School.  The  first  reference  was  oblique: 

Whereas,  MDC  has  expressed  interest  in  managing  the  property  as  a  public  park, 
in  accordance  with.  .  .  [the  MDC's  proposal]  dated  August  23,  1991;  and 
subsequent  letters  from  [Deputy  Commissioner]  John  F.  Bradshaw  dated 
September  6,  1991  and  from  [MDC  Commissioner]  Ilyas  Bhatti  dated  September 
11,  1991; 

As  discussed  under -Finding- 5, "Deputy  Commissioner  Bradshaw's ^.September  6  letter  had 
informed  MDC  Commissioner  Bhatti  that  DCPO  expected  MDC  to  continue  good-faith 
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discussions  with  the  Eliot  Montessori  School;  Bhatti's  September  11  response  to  Bradshaw  had 
agreed  to  consider  the  School's  proposal. 

While  the  Agreement  did  not  reference  DCPO's  1990  Master  Plan  for  Elm  Bank,  it  did 
reference  the  master  plan  commissioned  by  the  Eliot  Montessori  School: 

Whereas,  DCPO  discussed  with  interested  parties  reuses  which  included 
renovation  of  the  mansion  including  potential  reuse  by  the  Eliot  Montessori 
School  as  further  described  in  a  Master  Plan  and  proposed  legislation  amending 
Chapter  624.  ..  . 

The  MDC  will  continue  good  faith  efforts  with  the  Eliot  Montessori  School,  in 
consultation  with  DCPO,  for  potential  renovation  and  reuse  of  the  historic 
mansion,  classroom  building,  and  other  buildings  as  described  in  "Master  Plan 
for  the  Eliot  Montessori  School  at  Elm  Bank"  dated  October  8,  1991  by  Stahl 
Associates  and  as  so  negotiated  with  the  MDC,  and  consistent  with  any 
amendments  to  Chapter  624. 

This  document  contained  a  phased  construction  schedule  and  budget  for  renovating  the 
buildings  for  the  School's  reuse.  DCPO  did  not  prepare  independent  cost  estimates  for  the 
proposed  renovations,  nor  any  other  documents  containing  an  independent  evaluation  of  the 
School's  master  plan.  Moreover,  DCPO  did  not  perform  a  systematic  analysis  of  the  Eliot 
Montessori  School's  financial  capability.  Apparently,  DCPO  was  willing  to  accept  at  face  value 
the  plans,  schedules,  and  budgets  for  the  property  developed  by  the  School's  architect,  as  well 
as  the  School's  assurances  that  it  possessed  the  financial  capacity  to  implement  its  construction 
plans. 

Had  DCPO  completed  the  RFP  process  initiated  in  July,  DCPO  would  undoubtedly  have 
conducted  a  systematic  evaluation  of  each  proposal's  technical  and  financial  feasibility  as  well 
as  each  proposer's  financial  capacity.  DCPO's  failure  to  perform  an  independent  analysis  of  the 
Eliot  Montessori  School's  proposal  and  financial  capacity  was  another  indication  of  DCPO's 
inattention  to  the  importance  of  protecting  the  public  interest  in  the  disposition  of  Elm  Bank. 

MDC  Commissioner  Bhatti  declined  to  sign  the  Agreement  DCPO  had  drawn  up. 
Instead,  he  rewrote  the  entire  document  and  returned  it  to  Commissioner  Smith.  In  his  cover 
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letter,  dated  December  16,  MDC  Commissioner  Bhatti  took  strong  exception  to  the  Agreement's 
references  to  the  Eliot  Montessori  School: 

As  I  stated  in  my  letter  of  September  11,  1991,  the  MDC  is  committed  to 
continuing  good  faith  discussions  with  the  representatives  of  the  Eliot  Montessori 

School  regarding  the  possible  presence  of  the  School  at  the  Elm  Bank  site  

However,  I  do  not  believe  it  is  appropriate  to  incorporate  in  a  transfer  agreement, 
any  references  to  the  School  or  to  pending  legislation  that  may  or  may  not  be 
enacted.  Further,  I  believe  that  correspondence  by  and  between  our  agencies 
should  remain  outside  any  transfer  agreement.  ...  I  have  signed  the  enclosed 
revised  agreement,  anticipating  your  concurrence. 

MDC's  version  of  the  Care  and  Control  Agreement  eliminated  the  references  to  the 
School  and  its  Master  Plan.  Moreover,  it  contained  new  language  apparently  aimed  at  liberating 
MDC  from  any  further  obligations  toward  the  School: 

This  Agreement  together  with  the  Acquisition  Request  Form  (1)  dated  August  23, 
1991,  constitutes  the  entire  agreement  between  the  parties  and  supersedes  all  prior 
agreements  and  understandings  relating  to  the  subject  matter  hereof. 

Almost  two  months  later,  on  February  3,  1992,  DCPO  forwarded  a  new  Care  and 
Control  Agreement  to  MDC.  In  his  cover  letter,  Commissioner  Smith  advised  MDC 
Commissioner  Bhatti  that  DCPO  had  reviewed  his  concerns  and  made  some  modifications  to  the 
Agreement.  The  new  version  of  the  Agreement  did  not  incorporate  MDC's  proposed  language 
quoted  on  the  previous  page  of  this  report.  Like  the  earlier  version,  this  Agreement  referenced 
the  September  6  and  11  letters  exchanged  by  Deputy  Commissioner  Bradshaw  and  MDC 
Commissioner  Bhatti  regarding  the  Eliot  Montessori  School.  However,  DCPO  had  excised  all 
explicit  references  to  the  School  and  its  Master  Plan  for  the  Elm  Bank  property. 

In  his  February  27,  1992,  response,  MDC  Commissioner  Bhatti  noted  that  the  new 
Agreement  had  been  revised  to  reflect  "many  of  the  concerns"  he  had  raised  in  December,  and 
that  MDC  was  anxious  to  complete  the  transfer  of  property.  He  returned  two  signed  originals 
of  the  Care^nd  Control -Agreement  to  Commissioner  Smith.  <The*final.Agreement, 
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which  obliquely  referenced  the  two  agencies'  prior  agreement  regarding  the  Eliot  Montessori 
School's  use  of  Elm  Bank  property,  was  executed  on  March  3,  1992. 

Finding  8:  DCPO's  advocacy  for  the  Eliot  Montessori  School's  interests  has 
fostered  and  encouraged  the  School's  claim  of  entitlement  to  the  Elm  Bank 
property. 

Recent  correspondence  between  MDC  and  the  Eliot  Montessori  School  reveals  that  their 
respective  organizational  objectives  and  expectations  regarding  the  mansion  area  parcel  at  Elm 
Bank  are  in  fundamental  conflict.  As  noted  in  the  opening  pages  of  this  report,  MDC  had 
prepared  a  revised  draft  of  its  Plan  and  Program  for  the  Elm  Bank  reservation  in  October,  1991, 
which  set  forth  in  detail  MDC's  objectives  in  managing  the  Elm  Bank  property.  This  Plan  stated 
MDC's  mission  and  policy  orientation  as  follows: 

[T]he  MDC's  primary  resource  management  concern  for  the  site  is  to  preserve 
the  integrity  of  the  resources,  and  enhance  low  intensity,  low  impact  recreational 
opportunities.  ...  In  summary,  the  management  objective  which  has  evolved  for 
the  MDC  Elm  Bank  Reservation  is  focused  on  the  interrelationship  between 
circulation  patterns  (vehicular,  pedestrian,  and  wildlife);  user  expectations 
(tranquility,  river  access,  managed  recreational  activities,  etc.);  and  resource 
stewardship  (natural  and  cultural  management  and  education).  [Emphasis  in  the 
original.] 

Predictably,  the  Eliot  Montessori  School's  objectives  for  the  Elm  Bank  site  were 
incompatible  with  those  articulated  in  the  MDC  Plan  and  Program.  In  a  letter  dated  February 
5,  1992,  to  Dr.  Post,  Vice  President  of  Trustees  to  the  Eliot  Montessori  School,  MDC 
Commissioner  Bhatti  indicated  that  the  School's  plans  for  the  Elm  Bank  buildings  were 
incompatible  with  MDC's  own  mission-driven  objectives  for  the  Elm  Bank  reservation.  The 
letter  also  made  reference  to  an  earlier  meeting  ~  which  apparently  had  taken  place  two  months 
earlier  ~  at  which  representatives  from  MDC  and  the  School  had  aired  certain  disagreements. 
Commissioner  Bhatti 's  letter  stated,  in  part: 
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At  that  meeting,  the  MDC  had  expressed  certain  concerns  about  the  school's 
proposal  for  the  use  of  a  portion  of  the  Elm  Bank  property.  Foremost  among 
these  concerns  was  that  the  budget  —  as  presented,  an  ambitious  one  for  the 
school  —  does  not  adequately  address  the  future  of  the  mansion.  .  .  .  We  had 
requested  that  you  consider  an  alternative  funding  approach  that  would  provide 
for  the  adaptive  re-use  of  the  mansion  as  the  first  phase  of  work  and  address 
other  structures  on  the  site  in  later  phases.  We  had  also  discussed  our  competing 
interests  in  the  use  of  the  horticultural  building  and  carriage  house  and  the 
problems  of  defining  the  relationship  and  boundaries  between  the  public  park 
space  and  the  necessity  for  more  private  outdoor  space  required  by  the  school. 

Commissioner  Bhatti's  letter  politely  suggested  that  the  School  might  be  well  advised  to 
seek  property  elsewhere: 

While  we  view  these  issues  as  difficult  to  resolve,  we  are  committed  to  exploring 
their  resolution  with  the  Board.  If,  however,  the  Board  feels  that  it  is  now  more 
appropriate  to  focus  its  energies  on  sites  other  than  Elm  Bank,  we  would  certainly 
understand  that  decision. 


In  his  written  response,  dated  February  14,  1992,  Dr.  Post  rejected  the  proposition  that 
MDC's  objectives  for  Elm  Bank  should  take  precedence  over  the  School's  plans.  Dr.  Post  set 
forth  the  School's  position  that  MDC  was  reneging  on  the  prior,  private  agreement  reached  in 
Deputy  Commissioner  Bradshaw's  office.  (It  appears  that  Dr.  Post  was  referring  to  the  August 
6,  1991,  meeting  of  DCPO,  MDC,  and  the  School.  As  noted  earlier  in  this  report,  the  August 
6  meeting  took  place  three  weeks  before  DCPO  canceled  the  advertised  RFP  process  for  the  Elm 
Bank  property.)  Dr.  Post's  letter  stated,  in  part: 

The  unwillingness  of  MDC  staff  to  seriously  address  the  Eliot  Montessori 
School's  needs  has  been  demonstrated  in  numerous  meetings,  but  nothing  stands 
out  so  clearly  as  the  proposition  that  the  school  devote  all  of  its  resources  to  an 
adaptive  re-use  of  the  mansion.  This  ignores  the  needs  of  the  school  for  a 
gymnasium  facility,  ignores  the  projected  repair  schedule  for  the  mansion,  and 
disregards  the  interim  program  needs  of  the  school.  .  .  . 

-The  trustees  of  Eliot  Montessori  -School  remain  interested  in  trying  to  create  a 
genuine  partnership  with  the  MDC  at  Elm  Bank.  That  arrangement  must  include 
a  recognition  of  the  school's  reasonable  needs.  We  continue  to  believe  that  the 
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plan  that  was  prepared  for  the  school  by  the  distinguished  architectural  firm,  Stahl 
Associates,  is  viable. 

The  agreement  to  which  you  and  I  committed  ourselves  in  [Deputy] 
Commissioner  Jack  Bradshaw's  office  in  August,  1991  was  to  engage  in  good 
faith  efforts  to  develop  a  viable  partnership.  The  school  has  gone  to  great  lengths 
to  do  so.  We  remain  interested  in  Elm  Bank  and  are  prepared  to  resume 
discussions.  We  have  no  interest,  however,  in  resumption  of  a  charade  such  as 
that  in  which  the  MDC  staff  has  engaged.  [Emphasis  added.] 

On  March  18,  1992,  Commissioner  Bhatti  sent  a  written  reply  to  Dr.  Post's  letter.  In 
his  reply,  Commissioner  Bhatti  took  issue  with  Dr.  Post's  contention  that  MDC  staff  had  failed 
to  negotiate  with  the  School  in  good  faith.  He  went  on  to  state: 

Our  staff  has  taken  this  matter  very  seriously  and  has  been  extremely 
conscientious  in  their  efforts  to  determine  if  it  is  feasible  to  incorporate  the  Eliot 
Montessori  School  and  its  needs  into  this  unique  public  park  and  its  operations. 

In-as-much  as  this  site  is  first  and  foremost  a  public  park,  we  must  base  our 
planning  on  what  is  best  for  the  operation  of  this  property  for  public  purposes  and 
the  realities  of  park  management.  After  extensive  discussion  with  my  staff,  and 
given  your  stated  commitment  to  your  plan  as  it  stands,  I  feel  that  there  are  too 
many  areas  of  conflict  between  the  needs  of  the  school  and  the  operation  of  the 
park. 

After  a  thorough  review  of  all  of  the  issues,  I  have  reached  the  conclusion  that 
we  will  be  unable  to  resolve  this  matter  in  a  way  which  will  be  equally 
satisfactory  to  both  the  Eliot  Montessori  School  and  the  Metropolitan  District 
Commission,  and  therefore  see  little  to  be  gained  by  further  meetings  and 
discussions. 


As  of  early  June,   1992,  there  had  been  no  further  communications  between 
Commissioner  Bhatti  and  Dr.  Post. 
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Finding  9:  The  agreement  promoted  by  DCPO  giving  the  Eliot  Montessori 
School  exclusive,  long-term  use  of  the  30-acre  mansion  area  parcel  at  Elm 
Bank  would  generate  no  revenue  for  the  Commonwealth. 

In  the  spring  of  1991,  the  Administration  announced  its  intention  to  sell  off  dozens  of 
State-owned  properties  in  order  to  generate  revenues  to  offset  State  budgetary  expenditures,  and 
released  a  preliminary  list  of  surplus  properties  planned  for  disposition.  The  30-acre  mansion 
area  parcel  at  Elm  Bank  appeared  on  this  list.  Although  DCPO  records  contain  no  estimates  of 
the  market  value  of  the  mansion  area  parcel,  the  Master  Plan  for  Elm  Bank  prepared  by  DCPO 
in  1990  described  the  buildings  at  Elm  Bank  as  being  in  "generally  good  condition"  and  noted 
"the  high  market  value  of  the  property."  The  Plan's  later  discussion  of  property  values  in  the 
town  of  Dover  pegged  the  average  price  in  1989  of  a  2.2-acre  residential  lot  in  Dover  at 
$385,000.  The  mansion  area  parcel,  of  course,  contains  eight  buildings  as  well. 

The  master  plan  commissioned  by  the  Eliot  Montessor  School  had  this  to  say  about  the 
mansion  area  parcel: 

The  landscape  and  buildings  of  the  Elm  Bank  estate  constitute  an  ensemble  of 
extraordinary  character  and  merit,  exhibiting  some  of  the  finest  architecture  and 
site  planning  of  its  period  in  the  Boston  area. 

DCPO's  never-issued  RFP  for  the  mansion  area  parcel  emphasized  the  importance  of 
price  in  the  proposal  selection  process.  The  RFP  provided  that  "the  proposal  which  offers  the 
highest  purchase  price  or  lease  terms  for  the  property  while  meeting  the  objectives  for  re-use 
will  be  preferred." 

Establishing  revenue  generation  as  an  objective  for  disposition  of  public  property  is  a 
policy  decision  on  which  the  Inspector  General  takes  no  position.  But  if  revenue  generation  is 
an  important  objective,  the  outcome  should  serve  that  objective  along  with  the  other  policy 
objectives  of  the  disposition  process.  How  much  revenue  does  the  Commonwealth  stand  to 
receive  from  the  Eliot  Montessori  School?  Zero.  According  to  the  Fact  Sheet  prepared  by  the 
School  on  the  special  legislation  naming  the  School  as  a  user  of  the  Elm  Bank  property: 
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Eliot  Montessori  School  is  proposing  to  repair,  renovate,  and  restore  several 
buildings  on  the  Elm  Bank  site  in  exchange  for  a  long  term  lease  of  the  buildings 
and  some  adjacent  lands  from  the  Commonwealth. 

DCPO  staff  confirm  that  the  School  has  never  offered  to  pay  the  Commonwealth  for  use 
of  the  property.  Thus,  while  the  agreement  which  was  promoted  by  DCPO  would  require  the 
School  to  invest  its  own  funds  to  renovate  four  buildings  on  the  Elm  Bank  site  for  its  own  use, 
the  agreement  would  give  the  School  the  long-term,  exclusive  use  of  eight  buildings  on  30  acres 
of  prime  Dover  property  —  free  of  charge.  By  failing  to  subject  the  Eliot  Montessori  School's 
offer  to  the  test  of  rigorously  fair  competition,  DCPO  abdicated  its  responsibility  as  the  State's 
real  property  management  agency  to  ensure  that  the  public  receives  the  maximum  benefit  for  any 
lease  or  sale  of  State  land. 
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CONCLUSIONS  AND  RECOMMENDATIONS 


The  Elm  Bank  case  provides  a  disturbing  but  valuable  illustration  of  why  the  safeguards 
contained  in  M.G.L.  c.7,  the  State's  real  property  statute,  make  sense.  The  purpose  of  the 
statute  is  to  ensure  that  State  property  is  managed,  acquired,  and  disposed  of  through  systematic, 
open,  accountable  procedures  that  protect  the  interests  of  the  owners  of  the  property:  the 
taxpayers.  In  the  words  of  the  Ward  Commission,  which  recommended  the  enactment  of  the 
protections  contained  in  M.G.L.  c.7: 

Making  the  public,  and  all  interested  parties,  aware  of  potential  transactions 
seems  to  be  the  only  way  to  ensure  equal  access  in  a  way  that  eliminates  subtle 
favoritism  and  outright  corruption.  .  .  . 

It  is  important  to  note  that  the  Office  of  the  Inspector  General  has  uncovered  no  evidence 
of  corruption.  However,  this  report  documents  an  indisputable  pattern  of  favoritism  displayed 
by  DCPO  toward  one  private  party,  the  Eliot  Montessori  School.  Whatever  the  intentions  of 
the  former  DCPO  managers  who  guided  the  disposition  process,  the  outcome  has  served  no  one: 

--       Interested  parties,  including  the  Eliot  Montessori  School,  were  denied  the  opportunity  to 
compete  for  the  mansion  area  parcel  in  an  open,  fair,  accountable  proposal  process. 

Towns  with  an  interest  in  the  future  of  the  Elm  Bank  reservation  were  kept  in  the  dark 
regarding  DCPO's  negotiations  with  the  Eliot  Montessori  School. 

MDC  was  pressured  to  become  an  unwilling  party  to  an  agreement  which  obligates  the 
agency  to  consider  the  interests  of  the  School  without  spelling  out  the  conditions  or  limits 
to  that  obligation. 

Most  important  of  all,  the  public  was  deprived  of  the  assurance  that  valuable  public 
property  was  being  leased  or  sold  in  accordance  with  public  policy  objectives,  on  the 
most  advantageous  terms  available. 
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Proponents  of  a  negotiated  agreement  between  the  State  and  the  Eliot  Montessori  School 
have  called  it  a  "public/private  partnership"  —  an  in-vogue  term  often  intended  to  connote  fresh 
ideas,  entrepreneurial  solutions,  and  new  arrangements  offering  equal  benefits  to  the  public  as 
well  as  the  private  partner.  But  this  particular  "public/private  partnership"  was  a  bad  bargain 
for  the  public.  The  truth  is  that  a  "public/private  partnership"  negotiated  behind  closed  doors 
is  just  old-fashioned  favoritism  with  a  stylish  new  label. 

The  M.G.L.  c.7  process  for  disposing  of  State  property  -  like  other  statutes  containing 
procedural  safeguards  against  fraud,  waste,  and  abuse  --  is  much  maligned.  Its  critics 
characterize  the  M.G.L.  c.7  safeguards  as  useless  red  tape  which  delays  and  impedes  the  State's 
ability  to  transact  its  business.  Time  and  time  again,  however,  the  Office  of  the  Inspector 
General  has  found  that  it  is  not  the  law,  but  DCPO's  implementation  of  the  law,  which  delays 
projects. 

The  Elm  Bank  case  illustrates  this  point.  DCPO  decided  to  dispose  of  the  mansion  area 
parcel  at  Elm  Bank  in  January,  1991,  but  waited  six  months  to  poll  State  agencies  for  interest 
and  advertise  for  proposals.  Had  DCPO  initiated  the  M.G.L.  c.7  procedures  ~  polling  State 
agencies  and  area  towns  for  interest,  determining  whether  or  not  the  parcel  was  truly  surplus, 
and  then  advertising  for  competitive  proposals  —  in  a  timely  manner,  the  Elm  Bank  selection 
process  would  have  been  completed  in  a  matter  of  months.  Instead,  more  than  a  year  after  the 
process  was  begun,  the  future  of  the  mansion  area  parcel  is  in  limbo.  The  delays  were  caused, 
not  by  the  law,  but  by  DCPO's  failure  to  implement  the  law  in  a  timely,  systematic,  and 
responsible  manner. 

The  Inspector  General  takes  no  position  on  the  Administration's  plans  to  sell  surplus  State 
property.  But  if  State  property  is  to  be  sold  or  leased  to  private  parties,  these  transactions  must 
be  undertaken  in  a  manner  which  protects  the  public  interest.  The  public  interest  will  not  be 
protected  if  State  property  is  sold  off  without  advertising  and  competition. 

The  final  irony  of  the  arrangement  with  the  Eliot  Montessori  School  promoted  by  DCPO 
is  its  financial  impact  on  the  Commonwealth's  budget:  zero.  The  Commmonwealth  stands  to 
lose  eight  buildings  on  30  acres  of  prime  property  in  the  midst  of  a  scenic,  historic  reservation 
'  '  *and  receive  nothing  in  return.  ^Without  the  safeguards  afforded  by -M.G.L.  c.7,  a  sale  of  State 
property  can  easily  become  a  giveaway  of  State  property. 
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Land  disposition  legislation  exempting  the  property  from  M.G.L.  c.7  and  naming  a 
recipient,  like  Senate  No.  1141,  is  all  too  common.  It  has  been  the  longstanding  policy  of  the 
Office  of  the  Inspector  General  to  oppose  special-interest  legislation  naming  a  private  party  to 
receive  or  use  State  property.  The  Elm  Bank  case  makes  the  argument  against  this  type  of 
legislation.  In  the  face  of  evidence  that  at  least  ten  other  private  parties  were  interested  in 
competing  for  the  Elm  Bank  parcel,  DCPO  canceled  the  planned  competition  and  selected  the 
Eliot  Montessori  School.  DCPO  conducted  no  independent  assessment  of  the  School's  proposed 
renovation  plans  and  no  analysis  of  the  School's  financial  capacity  to  implement  its  plans.  The 
School  was  put  on  the  inside  track,  and  other  would-be  proposers  were  locked  out. 

Had  DCPO  conducted  a  genuine  competition  for  the  mansion  area  parcel  at  Elm  Bank, 
it  is  certainly  possible  that  the  Eliot  Montessori  School  might  have  submitted  the  best  proposal. 
In  the  absence  of  open,  fair  competition,  DCPO's  selection  of  the  School  was  indefensible. 
Only  by  disposing  of  public  property  through  a  fair,  open,  accountable  process  can  DCPO  assure 
the  public  that  the  final  agreement  truly  represents  a  sound  and  beneficial  "public/private 
partnership." 

Recommendation  1:  The  Legislature  should  not  enact  and  the  Governor  should  not 
sign  Senate  No.  1141. 

Recommendation  2:  DCPO  and  MDC  should  revise  the  March  3,  1992,  Care 
and  Control  Agreement  to  specify  the  location  and  size  of  the  property 
transferred  and  eliminate  all  references  to  the  Eliot  Montessori  School. 
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APPENDIX  A 


RESPONSE  OF  DCPO  COMMISSIONER  KEVIN  SMITH 
TO  THE  DRAFT  ELM  BANK  REPORT 

The  Inspector  General  provided  a  draft  of  this  report  to  DCPO  Commissioner  Kevin 
Smith  for  his  review  and  comment.  After  discussing  the  report  with  the  Inspector  General  and 
his  staff,  Commissioner  Smith  responded  in  a  letter  dated  May  18,  1992,  a  copy  of  which  is 
included  in  this  Appendix. 

The  Inspector  General  concurred  with  several  points  made  by  Commissioner  Smith,  and 
the  report  has  been  modified  accordingly.  Specifically,  the  Inspector  General  agrees  that: 

The  authorization  under  Chapter  624  of  the  Acts  of  1986  is  sufficiently  broad  to  allow 
the  transfer  of  the  entire  Elm  Bank  property  to  MDC. 

Since  DCPO  has  already  determined  that  the  mansion  area  parcel  at  Elm  Bank  is  not 
surplus  and  should  be  transferred  to  MDC,  the  draft  report's  recommendations  that 
DCPO  determine  whether  the  property  is  surplus  and,  if  so,  that  DCPO  proceed  under 
the  M.G.L.  c.7  process  to  find  an  appropriate  reuse  for  the  property  were  unnecessary. 

However,  the  Inspector  General  disagrees  with  Commissioner  Smith's  position  that  the 
March  3,  1992,  Care  and  Control  Agreement  need  not  be  revised.  The  Commissioner's 
response  indicates  that  the  correspondence  referenced  in  this  Agreement  contains  important 
provisions  regulating  use  of  the  Elm  Bank  property,  and  that  those  provisions  should  be  retained 
in  the  Agreement.  The  Inspector  General  has  no  objection  to  incorporating  such  provisions  into 
the  Agreement.  However,  the  March  3,  1992,  Agreement  incorporates  all  the  conditions  set 
forth  in  the  correspondence  referenced  in  the  Agreement  -  including  a  requirement  that  MDC 
continue  discussions  with  the  Eliot  Montessori  School  concerning  its  potential  use  and  acquisition 
of  portions  of  the  property.  For  this  reason,  the  report  recommends  that  the  Agreement  be 
revised  to  eliminate  all  references  to  the  Eliot  Montessori  School. 
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PETER  NESSEN 

SECRETARY 

KEVIN  M.  SMITH 

COMMISSIONER 


617-727-4050 


May  18,  1992 


BY  HAND 

Robert  A.  Cerasoli 
Inspector  General 
One  Ashburton  Place 
Room  1311 
Boston,  MA  02108 


RECEIVED 
MAY  1  S  1932 

OFFICE  OF 
INSPECTOR  GENERAL 


Dear  Inspector  General  Cerasoli: 


Thank  you  for  giving  me  the  opportunity  to  comment  on 
the  draft  of  your  report  concerning  the  "Elm  Bank"  property 
in  Dover.     As  you  noted  in  your  letter  to  me,  many  of  the 
events  described  in  the  report  took  place  prior  to  my  tenure 
as  Commissioner  of  the  Division  of  Capital  Planning  and 
Operations.     Consequently,   I  do  not  know  why  certain  actions 
were  taken  by  the  Agency  and  in  some  respects,  as  noted 
below,   I  agree  that  they  were  inappropriate. 

For  some  reason,  the  usual  DCPO  procedure  for 
disposition  of  real  property  was  not  followed  in  this  case. 
We  do  not  ordinarily  advertise  a  Request  for  Proposals  and 
then  decide  not  to  issue  one,  particularly  if  interest  in 
the  property  has  been  expressed  by  several  parties.     Until  I 
read  your  report,   I  did  not  know  that  other  parties  were 
interested  in  acquiring  this  property.     Additionally,  I 
agree  that  it  is  not  appropriate  to  meet  with  only  one 
interested  party  and  to  subsequently  identify  that  party  in 
a  letter  to  a  local  newspaper.     This  also  was  done  without 
my  knowledge. 

It  is,  however,  our  normal  procedure  to  poll  state 
agencies  prior  to  disposing  of  property  pursuant  to 
legislation  authorizing  disposition  to  private  parties, 
unless  such  legislation  exempts  the  property  from  the 
provisions  of  Section  40F  1/2.     Section  40F  1/2  obligates 
DCPO  to  conduct  such  a  poll  and  "[i]f  the  Commissioner 
determines  that  the  property  is  not  surplus  to  either 


current  or  foreseeable  needs  of  state  agencies,  he  shall 
make  no  disposition  that  is  inconsistent  with  such 
determination. 11 

The  Metropolitan  District  Commission  responded  to  the 
poll  of  state  agencies  regarding  Elm  Bank,  stating  that  it 
had  a  need  for  the  entire  property  (including  the  so-called 
"mansion  area  parcel")   for  park  purposes.     In  response  to 
this  stated  need,   I  determined  that  the  entire  Elm  Bank 
property  was  not  surplus  to  state  agency  needs,  and  it  was 
in  that  context  that  I  executed  the  Care  and  Control 
Agreement  with  the  MDC. 

I  respectfully  disagree  with  the  conclusion  in  your 
report  that  the  Care  and  Control  Agreement  is  inconsistent 
with  Chapter  624  of  the  Acts  of  1986  or  that  it  transferred 
the  mansion  area  parcel  to  the  MDC  without  legislative 
authorization.     On  the  contrary,   Section  40F  1/2 
specifically  requires  such  a  transfer  when,   in  a  case  such 
as  this  one,  the  property  is  not  surplus  to  the  needs  of  a 
state  agency.     Chapter  624  of  the  Acts  of  1986  authorized  a 
lease  or  conveyance  of  the  mansion  area  parcel  to  an 
individual  or  entity  "subject  to  the  provisions  of  forty  E 
to  forty  J,   inclusive,  of  Chapter  seven  of  the  General 
Laws."     That  language  mandates  following  the  usual  procedure 
of  polling  state  agencies  prior  to  disposition  and  requires 
transfer  of  the  property  to  the  state  agency  which  indicated 
a  need  for  it;  in  this  case,  the  MDC. 

Furthermore,   I  respectfully  disagree  with  the  portion 
of  your  report  which  suggests  that  the  reference  to  the 
September  6  and  September  11  letters  in  the  Care  and  Control 
Agreement  is  an  "oblique"  incorporation  of  a  requirement 
that  the  MDC  attempt  to  transfer  the  mansion  area  parcel  to 
the  Eliot  Montessori  School.     Both  letters  outline  a  number 
of  issues  involving  the  MDC's  use  of  the  Elm  Bank  property, 
such  as  planning  for  recreational  activities,  working  with 
the  Massachusetts  Historic  Commission  and  funding  for 
operation  and  maintenance  of  the  property,  as  well  as 
mentioning  "discussions"  with  the  Eliot  Montessori  School. 
Consequently,  those  letters  were  incorporated  by  reference 
in  the  Care  and  Control  Agreement  for  a  number  of 
appropriate  reasons. 

The  report  also  implies  that  DCPO  should  not  have 
drafted  the  proposed  legislation  for  disposition  of  the 
property.     We  were  contacted  by  Senator  Locke  and  asked  to 
assist  in  drafting  legislation  to  allow  for  disposition  of 
the  mansion  area  parcel  for  uses  other  than  affordable 
housing.  It  is  our  normal  practice  to  assist  legislators  in 
preparing     legislation.     It  is  not,  however,  our  policy  to 
draft  legislation  which  removes  the  requirement  of 
advertising  and  competitive  bidding,  unless  the  legislation 
specifically  directs  conveyance  of  the  property  to  a 


particular  party.     In  fact,   our  policy  is  to  encourage  a 
competitive  process  for  the  disposition  of  real  estate. 
Therefore,  as  you  noted  in  your  report,  although  we  did 
assist  in  preparing  Senate  No.   1712,  DCPO  did  not  testify  at 
the  hearing  on  that  bill  and  has  not  taken  a  position  on  its 
successor,  Senate  No.  1141. 

You  offered  five  recommendations  for  action  in  your 
report.     The  first  one,  requesting  an  adverse  report  by  the 
Joint  Committee  on  Administration  for  Senate  No.   1141,   is  a 
statement  of  your  position  with  respect  to  that  legislation. 
Your  position  is  consistent  with  your  policy  of  supporting 
the  competitive  bidding  process. 

I  see  no  need  to  implement  the  recommendations  numbered 
2,   3,  4  and  5  in  your  report,  which  suggest  rescinding  the 
Care  and  Control  Agreement,  recommend  redetermination  of 
whether  the  mansion  area  parcel  is  surplus  and  suggest  that 
DCPO  should  seek  legislative  authorization  to  transfer  the 
parcel  to  the  MDC.     As  mentioned  previously,   I  have  already 
determined  that  the  entire  Elm  Bank  property  is  not  surplus 
to  state  agency  needs.     Therefore,  the  property  was  properly 
transferred  to  the  MDC  pursuant  to  the  Care  and  Control 
Agreement.     I  will,  however,   send  a  letter  to  Commissioner 
Bhatti  to  clarify  the  reasons  for  referring  to  the  September 
6  and  September  11  letters  in  the  Care  and  Control 
Agreement,  and  to  make  it  clear  that  it  was  not  our 
intention  to  circumvent  the  normal  requirements  for 
disposition  of  real  estate. 

I  welcome  this  opportunity  to  comment  on  the  draft 
report  and  encourage  you  to  contact  me  again  if  you  have  any 
questions . 


Very  truly  yours, 


Kevin  M.  Smith 
Commissioner 


KMS/mfm 


